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In 2005, animmigrationjudge (1J) found Petitioner-Appel lant Maudo L. Fofana
(Fofana) removable under 8 U.S.C. § 1227(a)(1)(A) because he was inadmissable at

the time he entered the United States due to his failure to present a valid entry

This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

The panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(9)(2).



document. In January 2006, the Board of Immigration Appeals (BIA) dismissed
Fofana s appeal of hisremoval order and hisremoval order became administratively
final. Today, Fofana's appeal of hisremoval order remains pending before another
panel of this court, and Fofana remains in custody® under a stay of removal.? This
appeal arises out of a petition for habeas corpus, in which Fofana challenged his
continuing detention while the appeal of hisremoval order isresolved. The district
court dismissed Fofana s habeas petition. We have jurisdiction under 28 U.S.C. 88
1291 and 2253(a), and we affirm.

We review de novo a district court’s decision to deny a petition for writ of
habeas corpus under 28 U.S.C. § 2241. Stephensv. Herrera, 464 F.3d 895, 897 (9th
Cir. 2006).

Asapreliminary matter, we need not discuss Fofana sargument that Congress
doesnot havetheauthority to authorizethe deportation of aliens. Itiswell established

that Congress has the power to regulate immigration, which includes the power to

In sum, Fofana has been in the custody of Immigration and Customs
Enforcement (ICE) for over four and a half years as he was initially taken into
custody by ICE in December 2004.

?Though it does not affect our analysis, it is worth noting that this stay of
removal has not been in place continuously. At Fofana s request, the stay of
removal was lifted on November 16, 2007, and reinstated on January 22, 2008.
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admit and deport aliens. See, e.g., Cazarez-Gutierrez v. Ashcroft, 382 F.3d 905, 912

(9th Cir. 2004).

Fofana also contests the legality of his present detention. We conclude that
Fofana’'s detention, though prolonged, is not indefinite. Under Prieto-Romero v.
Clark, analien“whose administrativereview iscompl ete but whoseremoval isstayed
pending the court of appeals’ resolution of his petition for review” is detained under
8 U.S.C. § 1226(a). No. 07-35458, slip op. at 9292 (Sth Cir. July 25, 2008). Thus,

Fofanais currently detained under § 1226(a).3

An aien’s detention is not indefinite just because it lacks a certain end date.
See Prieto-Romero, No. 07-35458, dlip op. at 9302-03. Rather, when an alien
detained under 8 1226(a) facesa“significant likelihood of removal in the reasonably
foreseeable future because the government can repatriate him to [another country] if
hispending bidfor judicial relief from hisadministratively final removal order proves
unsuccessful,” continuing detention is statutorily authorized under 8 1226(a). Id. at

9300.

3Fofana argues that he was initially detained under 8 U.S.C. § 1226(c) and
that his detention under that provision was improper. The court need not address
this argument as Fofana misunderstands the authority for hisinitial detention.
Fofana was not initially detained under § 1226(c) as his charge of removability was
not based on any of the crimes enumerated in that provision.
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Here, the government claims that it can remove Fofana to Gambia and
submitted a declaration of Immigration and Customs Enforcement (1CE) deportation
officer Kathy Makaena to document ICE’s successful repatriation to Gambia of
numerous Gambian citizens subject to orders of removal. Cf.id. at 9302 (“[T]hereis
no evidence that Prieto-Romero is unremovabl e because the destination country will
not accept him or hisremoval is barred by our own laws.”). Although Fofanaargues
in his brief that he is not a citizen of Gambia, the district court concluded otherwise
and its factual finding was not clearly erroneous. See Duncan v. Ornoski, 528 F.3d
1222, 1233 (9th Cir. 2008). Fofanatestified beforethe |Jthat because hisfather “was
anative Gambian,” he was acitizen of Gambia. The Constitution of the Republic of
Gambia confirms that Fofana is a citizen of Gambia if his father was a citizen of
Gambiaby birth.* Asaresult, Fofana“foreseeably remains capable of being removed
— evenif it hasnot yet finally been determined that he should beremoved,” therefore,
the government has an interest in assuring his presence at removal and his continued
detention is authorized. See Prieto-Romero, No. 07-35458, slip op. at 9305 (citing

Zadvydasv. Davis, 533 U.S. 678, 699 (2001)).

*Because Fofanais a citizen of Gambia and the government has submitted
evidence that Gambia accepts its citizens who are subject to removal orders, any
debate regarding whether Gambia will admit Fofana based on a Gambian passport
he obtained with incorrect name and birthdate information is not material to our
decision.



To the extent that Fofana claims that he has not received a sufficient
individualized determination of the governmental interest in his continued detention,
hisclamalsofails. InCasas-Castrillonv. Department of Homeland Security, weheld
that the prolonged detention of an alien under § 1226(a) “is permissible only where
the Attorney General finds such detention individually necessary by providing the
alien with an adequate opportunity to contest the necessity of hisdetention.” No. 07-

56261, dip. op. at 9788 (9th Cir. July 25, 2008).

Here, ICE determined in Fofana’ sinitial custody determination that he should
remain in custody and Fofanareceived abond determination hearing beforean 1J; in
January 2005, the 1J concluded that Fofana was a flight risk and a danger to the
community. Fofanadoes not argue that his hearing was deficient in any respect. In
March 2005, the BIA affirmed the | J sdenial of bond on the basis that Fofana posed
aflight risk. We do not have jurisdiction to review this discretionary decision. See

8 U.S.C. § 1226(e).

For these reasons, the district court’ s dismissal of Fofana’ s petition for habeas

corpusis AFFIRMED.



